September to November 2019   Newsletter 
[ editorial ]
[ I am not sure about the issue of the PIC application to liquidate Independent Media which is part of Sekunjalo which took out a loan from the PIC.   The angle in my view is more the concern on the drop in the number of mainstream newspapers which are a vital source of information etc.   
Policy developments
· SABC 
[funding lifeline from treasury??  Community radio??]
· 
· Community radio under threat
In a statement issued on 21 October 2019, the Independent Communications Authority of South Africa dismissed reports that it would be revoking licences of 43 community radio broadcasters.   According to ICASA, 29 community radio stations were operating without valid licences.  [ add to this]
· Data costs are too high for the poor
In a report released on 2 December 2019, the Competition Commission found that the date costs MTN and Vodacom, the two largest mobile service operators in South Africa were excessive and harming the poor that are not contract customers.   Unlike in countries such as Uganda and __ where the data costs were??, MTN and Vodacom were charging __ per 1 GIG of data.   
This development is to be welcomed – affordable access to information for the poor that consume information through the internet.  
·  Vida café banning the availability of Independent Media newspapers
... 


Developments in the courts
· Qwelane v South Africa Human Rights Commission – hate speech
In a precedent-setting judgment, the Supreme Court of Appeal has ruled that section 10(1) of the Promotion of Equality and Prevention of Unfair Discrimination Act of 2000 (“Equality Act”) is unconstitutionally invalid.       
The judgment is a victory for free expression.    It has implications for newspapers, televised news reports, blogs, and forms of social media.   It clarifies the basis for a charge of hate speech, expressed in words, brought in terms of the Equality Act.
Mr Qwelane appealed the High Court decision of 18 August 2017 maintaining that provisions of the Equality Act were unconstitutional.   The South African Human Rights Commission received complaints about an article of Mr Qwelane which appeared in the Sunday Sun entitled “Call me names, but gay is not okay” on 20 July 2008.   The complaints alleged that the article constituted hate speech in its pointed discrimination against homosexuals.   Further, it was argued that the article advocated hatred and was intended to be hurtful, harmful, incited and propagated harm.   The South African Human Rights Commission instituted proceedings in the Equality Court in terms of section 20(1)(f) of the Equality Act against Mr Qwelane.
The Freedom of Expression Institute intervened as an amicus curiae in the court a quo and argued that section 10(1) of the Equality Act was unconstitutional as it went beyond the parameters of section 16(2) of the Constitution thereby an unjustified limitation to the right to free expression.   The court a quo dismissed the argument that section 10(1) of the Equality Act provision was over-broad and vague and therefore unconstitutionality. 
The Supreme Court of Appeal found that the standards between section 10(1) of the Equality Act and section 16(2) of the Constitution were distinct.   Under the Constitution the question is whether the form of expression complained of constitutes incitement to cause harm; and whether the hatred is based on one of the prohibited grounds (race, ethnicity, gender or religion).   Section 10(1) of the Equality Act was vague in that one did not know what conduct was prohibited and people did not know what was required of them under the said Act.    The Court found that an attempt to control hurtful words is going too far.  Section 10(1) of the Equality Act could not be equated with the unprotected forms of expression as set out in section 16(2) of the Constitution.
The Court dismissed the complaint the South African Human Rights Commission against Mr Qwelane and parliament was afforded a period of 18 months from 29 November 2019 to amend section 10 of the Equality Act.  The Constitutional Court is to confirm the order of constitutional invalidity.   
[bookmark: _GoBack]
· Gordhan v Malema (EQ JHB 5/2019) – hate speech.
On 31 October 2019, Judge Sutherland dismissed the application Mr Gordhan launched against Mr Malema for hate speech.   The matter was argued on 30 September and 24 October.  At issue was whether the statement of Mr Malema contravened section 10 of the Promotion of Equality and Prevention of Unfair Discrimination Act of 2000 (“Equality Act”).
Mr Gordhan’s complaint is against Mr Malema for remarks made in public on 20 November 2018 in Parktown outside the venue of the Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State (referred to as the Zondo Commission).  It is alleged that Mr Malema violated section 10 of the Equality Act.
Hate speech can be defined as the advocacy of hatred that is based on race, ethnicity, gender or religion and that constitutes the incitement to cause harm.
On 11 February 2019, the Magistrates’ Court of Johannesburg sitting as an Equality Court ruled to transfer the matter to the Johannesburg High Court because it lacks jurisdiction to consider the constitutionality of legislation. 
The applicant argued that the ethnicity of the complainant, an Indian South African, was from among the defined prohibited grounds as enumerated in the Equality Act.
The court found that the utterances were a mixture of fact and opinion.   The court asked whether the utterances were discriminatory within the meaning and purpose of the Equality Act.   Section 10 of the Equality Act concerning prohibited speech is subject to the constitutional provisions of section 16 of the Constitution.
[add the arguments from your court notes]
The court held that an utterance on a particular person which vilifies that person but does not vilify that person on the ground of one or other personal attribute, as defined in the Equality Act, is not the object of section 10 of the said Act.
The court dismissed the application finding that the attack on the applicant was personal in nature. 
The FXI was admitted as an amicus curiae.

· South African Editors Forum et al v EFF and Another: hate speech and free expression
In a judgment delivered on 24 October 2019, Judge Molefe dismissed an application for a final interdict the South African Editors Forum and journalists had launched in February 2019 against the Economic Freedom Fighters and Mr Malema in the Equality Court.    
The application follows statements Mr Malema made outside the venue of the Zondo Commission of Inquiry into State Capture on 20 November 2018.  There, Mr Malema, in addressing his followers said: 
“Let us attack fighters. Let us occupy every street, every house, every space in society.  Let us not leave the enemy to chance.  Where we meet the enemy, we must crush the enemy.  On Facebook, Twitter, social media, be there, guard the revolution.  When the enemy raises its ugly head, cut the head.  No time to entertain enemies of the revolution. We must protect the revolution at all costs.”   
Mr Malema singled out journalists Ferial Haffajee, Peter Bruce and Max du Preez, as so-called enemies of the revolution.    
The applicants argued that these statements which were a call to violence constituted hate speech.  
The court held that the conduct did not amount to hate speech due to the absence of hatred of journalists as a whole.   Further, it was inappropriate for applicants to seek interdictory relief where they have failed to establish a right so as not be harassed or intimidated.   Importantly, the court re-affirmed that prohibitory and never-ending interdicts have been held as an unjustifiable infringement in free speech. 
The court opined that unpopular, offensive and even controversial views did not constitute hate speech
The applicants failed to show that the journalists suffered any discrimination based on any analogous grounds as contemplated under the Equality Act.  The court found that the journalism profession does not have attributes which have the potential to impair the fundamental right to human dignity.   Journalism was a career choice and was not an immutable and inherent quality in the same was for example sex and ethnicity   
The South African National Editors Forum indicated that it would not be appealing the judgment. 
· Moyo and Another v Minister of Police and Others (case number CCT 174/18) – right to free expression
The case before the Constitutional Court concerned the constitutionality of sections 1(1)(b) and 1 (2) of the Intimidation Act, 72 of 1982.
Mr Moyo on behalf of the Makause Community Development Forum, approached the Ekurhuleni Metropolitan Police Station to inform it of a proposed march.   In response to the police’s opposition to the proposed march, Mr Moyo made statements and conducted himself in a manner that was purportedly threatening and violent.   As a result, Mr Moyo was arrested and charged in terms of section 1(1)(b) of the Intimidation Act.   Mr Moyo argued that the arrest restricted his right to protest.  
The second matter concerns Ms Sonti was charged under sections 1(1)(a)(ii) and 1(1)(b)(i) of the Intimidation Act relating to telephone calls and text messages that were threatening.  Ms Sonti denied these allegations.   
The trials against Mr Moyo and Ms Sonti were postponed pending the outcome of the constitutional challenge of portions of the Intimidation Act.
Section 1(2) provides that:
“In any prosecution for an offence under subsection (1), the onus of proving the existence of a lawful reason as contemplated in that subsection shall be upon the accused, unless a statement clearly indicating the existence of such a lawful reason has been made by or on behalf of the accused before the close of the case for prosecution.”  
The Constitutional Court found that the provision absolves the State from proving an element of the crime allowing the accused to be convicted in circumstances where reasonable doubt exists as to the unlawfulness of the impugned conduct.   Section 1(2) of the Intimidation Act was declared unconstitutional and invalid with retrospective effect for pending trials and pending appeals where the onus was based on the said provision.
Section 1(1) of the Intimidation Act reads thus: 
“Any person who- 
(a) without lawful reason and with intent to compel or induce any person or persons of a particular nature, class or kind of persons in guard to do or abstain from doing any act or to assume or to abandon a particular standpoint –
(i) assaults, injures or causes damage to any person, or
(ii)  in a manner threatens to kill, assault, inure or cause damage to any person or persons of a particular nature, class or kind; or
(b) acts or conducts himself in a manner or utters or publishes such words that it has or they have the effect, or that it might reasonably be expected that the natural and probable consequences thereof would be, that a person perceiving the act, conduct, utterances or publication….. 
(i)…
(ii)…

shall be guilty of an offence and liable on conviction to a fine not exceeding R40 000 or imprisonment for period not exceeding ten years or to both such fine and imprisonment (NOTE: THIS CAN BE SUMMARISED)
Court held that section 1(1)(b) of the Intimidation Act unjustifiably criminalised the right to free expression that is protected in section 16(1) of the Constitution and the right to protest.
The Court ruled that the provisions are invalid from 22 October – the date of judgment.  The judgment will apply to all matters that are pending and where the appeals have not been finalised. 
· Amabhungane Centre for Investigative Journalism v Minister of Justice and Correctional Services and Others (Case number 25978/2017)
On 16 September 2019, the High Court found that provisions of the Regulation of Interception of Communications and Provision of Communication Related Information, 70 of 2002 (RICA) was unconstitutional by failing to provide a procedure informing the subject of the interception; failing to address circumstances where the subject is either a lawyer or a journalist; failure to provide procedures to be followed regarding information gathered from the interception.  Bulk surveillance and the interception of foreign signals was declared unlawful.
The applicant argued that the provisions of the RICA act violated the rights to privacy; free expression and of the media; access to a court and fair trial rights.
The High Court considered four issues and these are (1) the absence of a right to be notified that one has been subjected to surveillance (section 16(7) (a) of RICA forbids any disclosure of surveillance to the subject); the designated judge and process of evaluation of an application (the independence of the judge); (3) archiving of data and accessibility of archived communications; and (4) protection of legal privilege and journalists confidential.     
Pending judgments
Judgments in Qwelane v South African Human Rights Commission (FXI as amicus curiae) in the Supreme Court of Appeal and South African Human Rights Commission v Masuku and Others (FXI as amicus curiae) in the Constitutional Court are yet to be delivered by the respective courts.   These cases the grapple with the right to free expression and hate speech.
  
In the region
· Tanzania/Mozambique?
Journalist

Events
· Roundtable on… social media 
On __ October 2019, the FXI together with ___ held a workshop on___
· 65th Ordinary Session of the African Commission on Human and Peoples’ Rights, Banjul, the Gambia

-On _ October 2019, the FXI attended a seminar on the right to free expression in Africa (??) on the margins of the 65th session of the African Commission on Human and Peoples’ Rights.  
(a short report on the AFEX seminar/workshop)
-Commissioner Mute, the special rapporteur on Freedom of Expression and Access to Information in Africa delivered his report in which it raised concerns on the existence of criminal defamation in the laws of several countries in Africa.  South Africa is one such country which criminalises defamation.  The report also raises concerns on “indirect and soft censorship” on the media which includes advertising decisions and restrictive legislation.
-The African Commission has begun a process of amending its Rules of Procedure to regulate its engagement with the African Court on Human and Peoples’ Rights

· 
