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On 4 April, the Constitutional Court dismissed an application for leave to appeal in the case of Mungadze and Mafologelo and SAMPADA Private Equity (Pty) Ltd.   The implications of the dismissal are that where an article has been published by a media house, an aggrieved party can target the journalist that wrote the article and not include the media house and editor that authorised the publication of the article in court proceedings for an interim injunction.    The judgment further means that in defending the right to publish for the public interest, a journalist must prove the veracity of his or her allegations which implies revealing one’s sources.    This judgment is contrary to a raft of judgments out of the Johannesburg High Court and has a chilling effect on journalism and in particular uncovering corruption.  
On 14 June 2018, the South Gauteng High Court upheld an application by SAMPADA Private Equity to interdict freelance journalist Samuel Mungadze from writing on the management of the pension funds pending their defamation trial which could take up to 3 years or more publishing anything on SAMPADA Private Equity (Pty) Ltd.  Mr Mungadze wrote a series of articles published between 29 April 2018 to 20 May 2018 on alleging impropriety and mismanagement of pension funds held at the South African Local Authorities Pension Fund for the benefit of municipal employees. 
The journalist correctly maintained that it was in the public interest to publish as the story concerned substantial amounts of money in the pension fund for the benefit of government employees. The Court disregarded the fact that applicants had been given a right of reply by being sent a list of questions before publication as well as an express invitation to a live interview with the journalist which they declined.  Further, the Court failed to appreciate that it was the newspaper editor and the proprietors of the newspaper that caused the publication of the article and not the journalist.
The court made a factual finding on the truthfulness of the allegations in the article which, it is submitted, was not required in an application for an interdict.  The effect of the decision has placed a limitation on the constitutional right to freedom of expression and the right of the public to be informed on the use of public funds.  An interdict of this nature has far-reaching implications as it amounts to the censorship of the media. 
Policy developments
· SABC Board members appointed
On 11 April, President Cyril Ramaphosa formally appointed the eight candidates recommended by the parliamentary committee to fill the vacant non-executive positions on the SABC board.  The new board members include former national consumer commissioner Ms Mamodupi Mohlala-Mulaudzi, who will serve as deputy chair of the board; SA National Editors’ Forum founder member Ms Mary Papayya; academic Mr Sathasivan Cooper. The other new board members are: Ms Jasmina Patel, Ms Marcia Socikwa, Ms Bernedette Muthien, Mr David Maimela, and Mr Motshedi Benjamin Lekalakala.   Their terms will expire on 15 October 2022.   Bongumusa Makhathini will continue serving as chair of the board.
The FXI welcomes the appointment of the new members as this will bring much needed stability at the public broadcaster which faces several challenges.
· Elsewhere, the SABC Board terminated the service of Chris Maroleng, the chief operations officer for misconduct following an internal disciplinary enquiry.  Mr Maroleng is challenging the ruling. 
· The SABC is to raise R3.2 billion from commercial banks to meet its funding requirements between February and September 2019.
· Films, publications and games classification guidelines
On 5 April, the Films and Publications Board gazetted classification guidelines for the classification of films, interactive computer games, publications and on-line content.   The distribution of these products will be subject to conditions the Films and Publications Board imposes.  Films exhibited at cinemas, DVDs, videos on demand, mobile content and the internet are included in these guidelines.  Publications such as newspapers and magazine that fall within the purview of the Press Omud or the broadcasting authority are not included in these guidelines.  
· Access to information – mobile data services
On 24 April 2019, the Competition Commission released its provisional findings and recommendations on the data services market.   A key finding of the report is that the cost of data in South Africa as it compares with similar countries is high.
Independent Communications Authority of South Africa is to review mobile data services to assess the effectiveness of the market for the provision of mobile data services and where appropriate impose pro-competitive remedies on players with significant market power.  The review is to be completed by end 2019 early 2020.
· Media Development and Diversity Agency suspends senior manager at Forte Community Radio
In March, following an investigation into funds being embezzled by a senior manager at Forte Community Radio based at the University of Forte Hare, Alice campus in the Eastern Cape.    The MDDA is a statutory development agency established to assist and support the development of community media and small commercial media. 
Censorship
· Multichoice bans Steve Hofmeyer from [..] awards
Multichoice, a subsidiary of Naspers a major media house, threatened to withdraw sponsorship of ---- awards unless Steve Hofmeyer is removed from the list of nominees.  Mr Hofmeyer had been chosen by the public…

· Intimidation of journalists ahead of 2019 elections: Karima Brown lays charges against the Economic Freedom Front 
In March, Ms Karima Brown lodged a complaint with the Independent Electoral Commission against the Economic Freedom Front for intimation, violence and abuse.  EFF supporters sent her threatening messages to her phone including alleged rape threats.  This follows an editorial brief Ms Brown posted on an EFF media WhatsApp group by accident.  Party leader Julius Malema tweeted a screenshot of the message, accusing her of "sending moles" to the event. Brown’s mobile phone number was visible in the screenshot.  The IEC stated they are investigating the claim, however, at the moment the election lists are set.  The EFF leader Julius Malema later apologised to veteran journalist Karima Brown for publicising her contact number on his Twitter account. Brown has faced incessant threats, including some of rape, after Malema published the details. She reported the EFF to the Independent Electoral Commission for intimidation, violence and enabling abuse.  Malema has since removed the post after Twitter threatened to delete his account.

· Malema hate speech complaint dismissed
On __ April 2019, the South African Human Rights Commission (SAHRC) ruled against the FW De Klerk Foundation that the statement that Mr Malema and the Economic Freedom Front were “not calling for the slaughtering of white people – at least for now”.  The SAHRC found that the comment did not constitute hate speech and that did not violate the rights of white people. The FW De Klerk Foundation, in its response, accused the SAHRC of having “brushed aside the truly chilling implication that Malema might call for the slaughter of white people at some later stage”. 

Developments in the courts
· Nelson Mandela Foundation and Others v Afriforum and Others – free expression.
On 29 and 30 April, the High Court in Johannesburg sitting as the Equality Court was called upon to rule on whether or not the display of the 1928 South African flag, the Vier Kleur constitutes hate speech in terms of section 10 of the Promotion of Equality and Prevention of Unfair Discrimination Act of 2000 (Equality Act).  
 Section 10(1) of the Equality Act states that “no person may publish, propagate, advocate or communicate words based on one or more of the prohibited grounds, against any person that could reasonably be demonstrated to show a clear intention to be hurtful, be harmful or to incite harm, promote or propagate hatred.    Section 16(2) of the Constitution excludes from that right very specific, carefully circumscribed types of expression: propaganda for war; incitement of imminent violence, or advocacy of hatred that is based on race, ethnicity, gender or religion, and that constitutes incitement to cause harm (this is usually what is referred to as “hate speech”).
Section 10 has been criticised for not being drafted in line with section 16(2) of the Constitution and is being challenged in the Supreme Court of Appeal in Qwelane v South African Human Rights Commission with the FXI intervening as amicus curiae.    The Equality Act was drafted in terms of section 9 of the Constitution which deals with the right to equality.
The Nelson Mandela Foundation, supported by the South African Human Rights Commission, argued that the 1928 Flag constitutes hate speech.   They argued that the display of the 1928 Flag denotes a rejection of the new South African flag which promotes unity. Afriforum together with the Federasie van Afrikaanse Kultuurvereniginge are opposing the application.  They are arguing that section 10 of the Equality Act refers specifically to “speech which causes hurt and harm and is considered hateful” and that the display of a flag does not constitute “speech”, but merely a symbol. Counsel for the applicants retorted that section 10 was not meant to be read in such narrow terms but instead that it included symbols such as the flag which caused harm.    
The court will have to decide whether a display of a symbol constitutes speech as contemplated in the Equality Act.  This would be distinct from a piece of artwork such as a painting or sculpture or installation which may be categorised as artistic expression.
Deputy Judge President Mojapelo, who presided over the two-day hearing, has reserved judgment. 

· S v Mtumbi, Mabasa, Duiker and Kooe
The four accused are charged with [ consultation notes??] during a protest at Lanxess Chrome Mine outside Rustenburg.   On 6 April 2019, the matter was postpone to June as the police had not concluded their investigations against the four accused.
The FXI Law Clinic is representing the four accused.  
In the region
· Intimidation of journalists in Mozambique
On 23 April 2019, Mr Amade Abubacar, a journalist working for Radio e televevisao comunitaria nacedje and Zimtar News in Mozambique was released from detention at Mieze prison in Pemba City north of Maputo since January.   Mr Abubacar was arrested by security agents whilst taking photographs of internally displaced people fleeing terrorist attacks in the Cabo Delgado region of northern Mozambique.  The charges against Abubacar include public incitement of a crime through electronic media and injury against public.   The date for trial is yet to be set.   AFEX, of which the FXI is a member, has raised concern at the intimidation of journalists. [please find the AFEX statement which was sent to us and probably discussed in Berlin]   
· African Commission revising Principles on Freedom of Expression
The African Commission on Human and Peoples’ Rights has embarked on a process to revise the Principles on Freedom of Expression and Access to Information in Africa of 2002 to take into account technological developments including the Internet.   Comments may be submitted to the African Commission by 1 July 2019 (email: au-banjul@africa-union.org)
Events
· IFEX meeting in Berlin 
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