June to July 2019   Newsletter 
Veteran journalist, anti-apartheid activist and champion for free expression and founding member of the Freedom of Expression Institute, Raymond Louw died on 5 June 2019 at 92.   
[ below is a piece – perhaps his last – written in January 2019.  Perhaps you can use portions of it]
By Raymond Louw

The gloomy disclosures that are presented almost daily to South Africans at the commissions of inquiry into state capture and into tax administration and governance issues at the SA Revenue Service, compounded by a slew of reports and findings from other inquiries into private and other organisations, does, however, have a brighter side for the organisations that have campaigned for greater transparency in governance and Freedom of Expression. 
Among those who are quietly celebrating is the Freedom of Expression Institute which has long campaigned for that freedom and the freedoms associated with that core value of democracy.
While transparency in governance is an important basic value bolstering freedom of expression another core value closely associated with it is access to information.
It was the absence of the acceptance by people in government of these values that led to the corruption and looting on an unbelievable scale as has been revealed recently by witnesses at the state capture commission and by some of the other inquiries.  
South Africans would still be ignorant of such grand scale abuse of power if the Institute and other similar organisations and public spirited individuals had not maintained steady pressure through their determined efforts to promote freedom of expression and access to information.
Seldom have the citizens of a country experienced such a striking example of the power of freedom of expression and its influence on the gathering and making public of vital information. It brings home to all the necessity of ensuring that there is maximum transparency in government and the conduct of affairs to prevent crime and corruption from taking over their lives.

Policy developments
· SABC 
[funding lifeline from treasury??]
· 
· …
….  
· …
….
·  [ the new telly station that was launched in May/June – importance in diverse media space]
... 


Developments in the courts
· S v Mtumbi, Mabasa, and Kooe – the right to protest
On 19 July 2019, the state withdrew charges of public violence and damage to property against Justice Kooe, Malizole Mtimba and Siboniso Mabaso, workers at Lanxess Chrome Mine in Rustenburg and members of the National Union of Metal Workers South Africa (“NUMSA”).
On 14 January 2019, the workers were part of a protected strike which entailed peaceful picketing and singing songs outside the premises of the Lanxess Chrome Mine in Rustenburg following a deadlock on wage negotiations.  The police provoked the peaceful strikers by attacking them with stun grenades causing harm and resulting in unlawful arrests.  
The FXI condemns the excessive use of force by the police during peaceful strike action which is protected by the Constitution.  
The FXI Law Clinic represented the three accused.  
· Gordhan v Malema and Another – hate speech.
On 24 June 2019, Mr Gordhan filed a reply affidavit in response to the answering affidavit the respondents filed in January 2019.   Mr Gordhan has confined his complaint of hate speech against Mr Malema only.   
Mr Gordhan’s complaint is against Mr Malema for remarks made in public on 20 November 2018 in Parktown outside the venue of the Commission of Inquiry into Allegations of State Capture, Corruption and Fraud in the Public Sector including Organs of State (referred to as the Zondo Commission).  It is alleged that Mr Malema violated sections 10 and 12 of the Promotion of Equality and Prevention of Unfair Discrimination Act of 2000 (“Equality Act”).
The Johannesburg High Court, which will consider the matter on 24 October 2019, will be called upon to consider the constitutionality of section 10 of the Promotion of Equality and Prevention of Unfair Discrimination Act of 2000 in the context of free speech as protected in section 16 of the Constitution and the parameters of hate speech.  
Hate speech can be defined as the advocacy of hatred that is based on race, ethnicity, gender or religion and that constitutes the incitement to cause harm.
On 11 February 2019, the Magistrates’ Court of Johannesburg sitting as an Equality Court ruled to transfer the matter to the Johannesburg High Court because it lacks jurisdiction to consider the constitutionality of legislation.  
The FXI will be intervening as an amicus curiae.

· The South African Human Rights Commission on behalf of the South African Jewish Board of Deputies v Masuku and others – the right to free expression
On 8 July 2019, the Constitutional Court admitted the Freedom of Expression Institute as an amicus curiae in the appeal launched by the South African Human Rights Commission against Supreme Court of Appeal judgment of 4 December 2018 in favour of Mr Masuku.  
The case concerns a complaint the South Africa Jewish Board of Deputies launched with the South African Human Rights Commission which was argued before Moshidi J in the Equality Court.
The complaint arose as a result of statements the appellant, Bongani Masuku, made on a blog on 6 February 2009 and at a student gathering at the University of the Witwatersrand on 5 March 2009.    These statements were made in the context of the escalating conflict between Israel and Palestine between December 2008 and January 2009 in which more than 700 people died.  The SAJBOD and the South Africa Zionist Federation expressed support for the Israeli action.   Some 315 members of the South African Jewish community in an open letter distanced themselves from the SAJBOD letter of support and condemned the disproportionate use of force by the Israeli military.
The Equality Court invoked section 10 of the Promotion of Equality and Prevention of Unfair Discrimination Act, 4 of 2000 and found the statements to constitute hate speech.
The Supreme Court of Appeal cautioned that section 10 of the Equality Act may have the effect of unduly limiting free expression that is protected under section 16(1) of the Constitution. 
The Supreme Court of Appeal observed that the fact that “particular expression may be hurtful of people’s feelings, or wounding, distasteful, politically inflammatory or downright offensive does not exclude it from protection.  Public debate is noisy and there are many areas of dispute in our society that can provoke powerful emotions.  The bounds of constitutional protection are only over-stepped when the speech involves propaganda for war; the incitement of imminent violence; or the advocacy of hatred that is based on race, ethnicity, gender or religion and that constitutes incitement to cause harm.”   
The statements made by Mr Masuku were found not to have overstepped the protection in section 16(1) of the Constitution thereby dismissing the complaint of the SAJBOD. 
The matter will be argued in the Constitutional Court on 29 August 2019.  

· Strydom v Black First Land First – right to free expression
On 3 June 2019, the Black First Land First lodged an appeal against the decision of magistrate Molwana in the Equality Court at the Johannesburg Magistrates’ Court.  
Ms Lucy Strydom, a South African of Portuguese origin, who was assisted by the South African Human Rights Commission alleged that the statement “Land or Death” printed on the T-Shirts of Black First Land First members and the slogan “One settler one bullet” constituted hate speech on the basis of race in that these statements were directed at White South Africans.  
Ms Strydom sought an apology for the use of these slogans and that the removal of the slogan “Land or Death” from the T-shirts of members.  
The magistrate found the term “Land or Death” constituted hate speech in that “it could be reasonably construed to incite harm against those that own land and are white people”.
The Black First Land First, in its notice of appeal, contends that the magistrate misdirected himself in finding that the slogan constituted incitement to imminent violence and hatred based on race or hateful speech.   Further, it is contended that the slogan constitutes political speech which is a legitimate form of political expression.  

· Centre for Child Law and Others v Media 24 Ltd and Others
On 7 May 2019, the Constitutional Court was called upon to consider the validity of section 154(3) of the Criminal Procedure Act 51 of 1977.  The section concerns two principles.   The first is that no person may publish any information that, reveals or may reveal the identity of a child who is a victim of any crime in any criminal proceedings.  The second is the prohibition of the publication of any information that reveals the identity of a child accused, witness or victim in any criminal proceedings, is indefinite and lifelong.
At the centre of the dispute is the protection of the anonymity children who are victims of crime and had not yet testified in a court by invoking section 28(2) of the Constitution which states that the best interests of the child are of paramount importance in matters concerning the child and the right to free expression and the open justice principle.   
The Centre for Child Law approached the Constitutional Court to confirm the constitutional invalidity of section 154(3) of the CPA.   Media 24 Limited and Independent Newspapers are opposing the application.  
Judgment has been reserved.  
In the region
· Tanzania
[bookmark: _GoBack]Journalists in Tanzania under the threat??
· ..
Events
· Roundtable on social media 
On 30 July 2019, the FXI together with the Association of Independent Publishers held a roundtable on “Youth, Social Media and Elections”.   
